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() Arising out of Order-In-Original No. 203/AC/Div-I/HKB/2022-23 dated 26.12.2022
passed by The Assistant Commissioner, CGST, Division-I, Ahmedabad South.

3 : M/s. Mayurkumar Jayantibhai Patel,
- 1T SR Tl / A/25, Morlimanohar Park,
Eam%antd Address of the Nr. Prerana High School, Amrai wadi,
ppelian Ahmedabad-380026

F1% =i 59 erfier-3masr ¥ SR S HXaT § &1 98 9 QLT F Wi TATRATS AT F41g Tq wered
AT v erdier eraar GEEor ArEET TR S AT §, a1 T T areer % fAwE g wear gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR FLRTT AT LALTET ST -

Revision application to Government of India:

(1) =i SeuTed o e, 1994 Y €y srad A9 aaTg T AT o 91X & GarRn o &l
SU-EITT ¥ TIH TGE I A GO e erefi e, sa weenrR, o were, wsred
=Veft wfirer, Shraw 49 waw, due 9, 75 el 110001 &t i ST =iy -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

() ﬁmﬁaﬁ%mﬁwﬁﬁgﬁwaﬁﬁ%ﬁmﬂmwmﬁﬁm%ﬁ
ISR & gEX WIS § AT of (10 §¢ A 4, 77 Reft wveTTR AT Woe T # =g ag TR dreET |
a7 R SRR & a1 wTel & TR & <R g5 3l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@)  WRa ¥ argd et g ar e # Fifad wer ) AT A F fRfator § SUanT o
ST 9o B TXaE % wHet § ST HIRa % arg ot Ty v yeor ¥ i gl




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M) T e T AT R AT IR % aTEe (AuTer A7 g ) Rt B v arer gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() eATaH STUTE i IATET Lo & WA % [orq ST ST hise AT it 75 ¢ ok T s sy 59
T U W % qarfas arger, ardler % grer aria a7 awg o< 47 are § B siafew (F 2) 1998
¥ 109 gRT Mg g T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  FF ITEA e (rfier) e, 2001 F R 9 ¥ oiovfa Rffe yoo dear sr-8 ¥ &
gfaat &, ST emcer & ufq emed ¥f¥q fmts § 9w 3 Nacge-arey w@ orfie areer 6 Q-4
it & a1y ST e T ST =TT S9 91 @rar 3 o geg i F s oy 35-3
fReTRa 6t 3 ST o 9ad % arer -6 Fer i i off g =Ry

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8)  REst areree & wryy STgt Gy THH UF AT T AT ITF B Gral ©9F 200/ - B AT B
ST @R St HeTIesha U3 AT & SATAT &1 a1 1000/~ 7 £ sprar 6t sima

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
1s more than Rupees One Lac.

HIHT 7, el IeITa o TF 497 < Ao i< & i srfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e ITUTET o ATATH, 1944 it gy 35-01/35-3 F siavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swlaled diege # 4a1g SER F serar §F odie, ol F ame § 9 g,
ST o U Hare dleliy =mide (Reee) i ufzm &g Ofsern, sguemams § 20w,

clngvﬁ e, FEAT, gy, AgHad1e-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

sector bank of the place where the bench of any nominate public sector bank of the

place where the bench of the Tribunal is situated.
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(8) AR =& ey & S et el HT WA ST § AV TAF T AT F o0 B B A ITYH
& & BT ST AT 3@ a9 ¥ A9 g¢ o7 6 forar wd wd ¥ a9 % g gunfRata ediedr
ATATTEROT Y U TGIeT AT el G T Toh TG [T SATaT & |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =ITETEw e ST 1970 AT SuIfEh & orygEy -1 F siva falia Y agur Sw
AT AT qeArSY FuTiRey Fofa ity & sner § § wellw A UF 70U € 6.50 T H AT
q[ee femhe AT gIAT TR |

One copy of application or O.1.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

() T A WATHT WIHEAT by Ao e et et it AT off eaT e RIT ST § S 6T
915, HATT IeUTE ok Ua AT el ATt () Faw, 1982 # iR 8

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T g, WY SeuTed ok UE Jarene ardfleliy mararieEer (Reee) O aid el & §rAe
¥ e (Demand) T8 &€ (Penalty) T 10% Y& STHT AT AT g FIerilh, STféehas qd ST1
10 %€ 79T 81 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FeTT IeUTE Q[ ST FaTsH F efaa, AT R &ded i 7 (Duty Demanded)|
(1) @< (Section) 11D & Tga MaTRa TTL;
(2) foraT o ¥ae Siee @ AR,
(3) Fmae wiee vt & Faw 6 F aga T i

Tg qg ST ¢ dfaq erdfier § age TF ST T gerT H erfier arer w3 R g g o o o
TIT 3 '

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) ~amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =9 ameer 3 Wiy srefler STfEHTor 3 e SRt 4o AT o AT gue Farfed g1 Ay wiv fFy Y
9o % 10% ST WX @R Srat et qve A & a9 TS & 10% ST 9T T ST el
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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SMUIRTT 3T/ ORDER-IN-APPEAL

The present appeal has been filed by M/s. Mayurkumar
Jayantibhai Patel, A/25, Morlimanohar Park, Nr. Prerana High
School, Amrai wadi, Ahmedabad - 380026 (hereinafter referred to
as “the appellant”) against Order-in-Original No. 203/AC/Div-
[/HKB/2022-23 dated 26.12.2022 (hereinafter referred to as “the
impugned order”) passed by the Assistant Commissioner, Central
GST, Division-I, Ahmedabad South (hereinafter referred to as “the
adjudicating authority”).

2.  Briefly stated, the facts of the case are that the appellant did
not obtain service tax registration or pay service tax despite
earning substantial service income as per information redeived
from Income Tax Department. They are holding PAN No.
BIYPP5950N. Despite reminders and requests for documentation,
the appellant failed to submit required details. The nature of their
activities falls under taxable services as per the Finance Act, 1994,
and they were alleged to have evaded service tax intentionally. The
service tax liability for the financial year 2014-15 was calculated
based on income reported by the Income Tax Department. On
scrutiny of the data received from the Central Board of Direct
Taxes (CBDT) for the Financial Year 2014-15, it was noticed that
the appellant had earned an income of Rs. 50,26,356/- during the
F.Y. 2014-15. Accordingly, it appeared that the appellant had
earned the said substantial income by way of providing téxable
services but had neither obtained Service Tax Registration nor paid
the applicable service tax thereon. The appellant were called upon
to submit required documents for the said period. However, the
appellant had not responded to the letters issued by the
department. As per the information/data received by the Income
Tax Department, the appellant’s service tax amount, totaling Rs.
6,21,258/-, was subject to recovery along with interest and

penalties.
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F No. GAPPL/COM/STP/4908/2023

2.1 Subsequently, the appellant were issued Show Cause Notice
F.No. V/15-18/Div-I/MAYUR KUMAR JAYANITLAL PATEL/2020-
21 dated 11.12.2020, wherein:

a) Demand and recover an amount of Rs. 6,21,258/- for the
period Financial Years 2015-16 under proviso to Sub Section
(1) of Section 73 of the Act along with interest under section

75 of the Finance Act 1994 (hereinafter referred to as 'the
Act).

b)  Impose penalty under the provisions of Section 77(1), 77(2)
and 78 of the Act.

2.2 The Show Cause Notice was adjudicated ex-parte vide the

impugned order by the adjudicating authority wherein:

a) The demand of service tax amounting to Rs. 6,21,258/- was
confirmed during the F.Y. 2014-15 under section 73(1) of the
Act by invoking extended period along with interest under

section 75 of the Act.

b) Penalty amounting to Rs. 10,000/- was imposed under
Section 77(1) of the Act.

c) Penalty amounting to Rs. 10,000/- was imposed under
Section 77(2) of the Act.

d)  Penalty amounting to Rs. 6,21,258/- was imposed under 73
of the Act.

3. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> The applicant is engaged in the business of "Job work of
parts and accessories for the product Plastic Injection
molding machines falling under SH No. 84771000/84779000
on the materials or parts provided by your applicant's client
(who is hereunder called as "Principle Manufactw:erfﬁlg,

o qacinis,
e

Ashwin Auto-Cast Pvt Ltd (Excise No. AACCA360QK
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F No. GAPPL/COM/STP/4908/2023

and after processing works such as like machining, grinding,
threading in layman language Melting and moulding work as
per direction of Principle Manufacturer and as when as
product completed that will be send to Principle Manufacture
and send for another process to as per direction of Principle
Manufacturers and Your applicant is raising the Labor
Charges Invoice.

> Section 660 (f) Negative List contain the Activity of Job work
and also Mention that No service tax is payable on 'any
process amounting to manufacture or production of goods' by
your job-worker, as that activity falls under the negative list
under Section 66D (f) of the Finance Act, 1944.

> Notification No. 25/2012-ST dated June 20, 2012 - S. No. 30
(c) of notification no. 25/2012-ST dated June 20, 2012
exempts 'carrying out any intermediate production process as
job-work in relation to any goods on which appropriate duty
is payable by the principal manufacturer’. S. No. 30 also

covers certain other activities of job-work.

4.  The appellant were given opportunities for Personal Hearing
on 09.04.2024. Shri Maulikkumar Trivedi, Chartered Accountants,
appeared for personal hearing on behalf of the appellant. He
informed that the client is jobworker. Duty of excise is discharged
by the principal on the manufacturing. He further, request for 3
days’ time to submit additional documents such as ITR, Sample
Invoice. However, the appellant did not submitted above said

documents till date.

5. I have gone through the facts of the case, submissions made
in the Appeal Memorandum and the material available on records.
It is observed from the records that the present appeal was filed by
the appellant on 11.08.2023 against the impugned order dated
26.12.2022 and received by the appellant on 11.01.2023. It is
observed that the Appeals preferred before the Commissioner
(Appeals) are governed by the provisions of Section 85 of the

Finance Act, 1994. The relevant portion of the said section is

reproduced below:
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“(BA) An appeal shall be presented within two months from the
date of receipt of the decision or order of such adjudicating
authority, made on and after the Finance Bill, 2012 received the

assent of the President, relating to service tax, interest or penalty
under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if
he is satisfied that the appellant was prevented by sufficient
cause from presenting the appeal within the aforesaid period of

two months, allow it to be presented within a further period of one
month.”

5.1 In terms of Section 85 of the Finance Act, 1994, an appeal
before the Commissioner (Appeals) is to be filed within a period of
two months from the receipt of the order being appealed. Further,
the proviso to Section 85 (3A) of the Finance Act, 1994 allows the
Commissioner (Appeals) to condone delay and allow a further
period of one month, beyond the two month allowed for filing of

appeal in terms of Section 85 (3A) of the Finance Act, 1994.

6. In the instant case, the impugned order dated 26.12.2022
admittedly received by the appellant on 11.01.2023. Therefore, the
period of two months for filing the appeal before the Commissioner
(Appeals) ended on 10.03.2023. The further period of one month,
which the Commissioner (Appeals) is empowered to condone for
filing appeal ended on 10.04.2023. Therefore, the present appeal
was filed by the appellant on 11.08.2023 is, therefore, filed beyond
the Condonable period of one month as prescribed in terms of

Section 85 of the Finance Act, 1994 and is time barred.

6.1 My above view also finds support from the judgment of the
Hon’ble Tribunal, Ahmedabad in the case of Zenith Rubber Pvt.
Ltd. Vs. Commissioner of Central Excise and Service Tax,
Ahmedabad — 2014 (12) TMI 1215 — CESTAT, Ahmedabad. In the

said case, the Hon’ble Tribunal had held that :

“5. It is clear from the above provisions of Section 85(3A) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delay for a further period of one month. The Hon’ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner (Appeals) has no power to condone the delay
beyond the prescribed period. In our considered view,
Commissioner (Appeals) rightly rejected the appeal following the
statutory provisions of the Act. So, we do not find any reasons to
interfere in the impugned order. Accordingly, we reject the ap@é&zﬁ F»’a
filed by the appellant.”

Page 7



F No. GAPPL/COM/STP/4908/2023

7

7. In view of the above discussions and following the judgment
of the Hon’ble Tribunal, supra, I do not find this a fit case for
exercising the powers conferred vide Section 85 (3A) of the Finance
Act, 1994. Therefore, I reject the appeal filed by the appellant on

the grounds of limitation.

8.  Sdiciehal GRIES I 15 S{UleT BT MUCRT SURIG a<ieh ¥ fodT el §
The appeal filed by the appellant stands disposed off in above

terms.
EIEECASE)
SIRIeHRT (S{UTe)
Dated: Zo . 04. 2024
Wﬁfﬁ/At’tes’ted:
a{tﬁ&@"
A ﬁlqﬁél, S{EHAIEIG

By RPAD / SPEED POST

To,

M/s. Mayurkumar Jayantibhai Patel,

A/25, Morlimanohar Park, Nr. Prerana High School,
Amral wadi, Ahmedabad - 380026

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Principal Commissioner, CGST, Ahmedabad South

3) The Deputy/Assistant Commissioner (RRA), CGST. Ahmedabad South.

4) The Deputy/Assistant Commissioner, CGST, Division-I , Ahmedabad
South

S) The Supdt.(Systems) Appeals Ahmedabad, with a request to upload on
Website,

6) Guard File

7) PA file
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